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You can’t have your cake  

and eat it too:  

Why the UK has no right to revoke 

it prospected notification on Brexit 
 

 

 

FRANCESCO MUNARI (*) 

 

 

 

 
 Especially on occasion of the judgment R (Miller) -v– Secretary 

of State for exiting the European Union, issued by the High Court on 
November 3 (on which see Martinico), some have started considering 
whether the UK may revoke its withdrawal from the Union after hav-
ing notified it pursuant to Art. 50 TEU. The main argument put for-
ward by the advocates of this idea is that, since revocation is not ex-
pressly forbidden, it should be available to the UK. Others may add to 
this view that revocation would be consistent with the principle to pre-
serve treaties from being terminated. 

 Brexit opens totally new scenarios not only for politicians, but 
also for legal scholars. And all opinions deserve the greatest attention. 
Yet, I think that a deeper scrutiny of this option leads to different con-
clusions. 

 In fact, the issue concerning revocability of Brexit has been ad-
vanced especially within the constitutional debate internal to the UK 
legal order, and was mainly justified to temporarily overcome the di-
lemma whether Brexit can be validly notified by the UK Government 
alone, or a prior vote by the UK Parliament is required. In this sense, 
if revocation were possible, the above dilemma might be solved after 
Brexit having been notified by Rt Hon Theresa May; subsequently, 
the UK institutions would have time to solve their constitutional co-
nundrum. The legal dispute might indeed be decided soon by the UK 
Supreme Court in the Article 50 ‘Brexit’ appeal (the hearing began on 
December 5, 2016 and a judgment is awaited); however, the debate on 
revocation has crossed the UK borders and is being analysed also 

                                                        
(*) Università di Genova. 

https://www.judiciary.gov.uk/judgments/r-miller-v-secretary-of-state-for-exiting-the-european-union/
http://www.sidiblog.org/2016/11/29/la-trasfigurazione-del-sovrano-il-diritto-dellunione-come-fattore-di-evoluzione-costituzionale-nel-regno-unito/
https://ukconstitutionallaw.org/2016/10/17/aurel-sari-biting-the-bullet-why-the-uk-is-free-to-revoke-its-withdrawal-notification-under-article-50-teu/
https://www.supremecourt.uk/news/article-50-brexit-appeal.html
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from the international legal plane. Doubts have hence arisen whether 
Brexit might be revoked during the notice period running between the 
withdrawal notification to the European Council and the subsequent 
two years (or the extra-period unanimously decided pursuant to the 
same TEU provision), as per Article 50.3 TEU. 

 From the international legal viewpoint, relevant is the Vienna 
Convention on the Law of Treaties (“VCLT”) and particularly Section 
4 of its Part V (Articles 65-68). It provides a lex generalis procedure 
on withdrawal and possible revocation thereof, subject to specific re-
gimes directly provided for in any other treaty (like the TEU). More 
precisely, under Article 68 VCLT «a notification or instrument pro-
vided for in article 65 or 67 may be revoked at any time before it takes 
effect». The literature on this VLCT proviso is really not abundant 
(but see Capotorti, 417 et seq., and, more recently, Helfer 2012, and 
Tzanakopoulos), but tends to construe it specifically in connection 
with Article 65 VCLT. Such a provision disciplines claims by one 
State concerning the alleged invalidity of a treaty (Article 65.1). This 
claim is followed by a three-month period – or any shorter period in-
dicated by the State in case of urgency – in which the receiving States 
are entitled to state objections to the claim (Article 65.2). If objections 
are raised, then the dispute must be solved through the usual instru-
ments provided for by international law (Article 65.3). Sure enough, 
in this situation the expression «takes effect» can apply (a) to the 
elapsing of the three-months (or shorter) period without any objection 
being raised to the withdrawal notice; (b) to the settlement of the dis-
pute which may have arisen as a consequence of the withdrawal notice 
and of the subsequent objection. As long as either (a) or (b) has not 
occurred, the uncertainty of the status of a treaty among ‘contending’ 
parties can be healed with the withdrawal revocation by the notifying 
State, this being tellingly a solution consistent with sound principles 
of international law based on peaceful settlement of disputes and legal 
certainty. 

 In addition, Article 65 requires the notifying State to state its 
claim and motivate it, in order to allow the other parties to the treaty 
to understand the reasons for the withdrawal and/or termination of 
such treaty, accept them or object to them. In turn, and again, the pos-
sibility of revoking the withdrawal notice is strictly connected with 
the persuasiveness of the withdrawing State’s arguments concerning 
the existence of legal grounds for claiming invalidity of the treaty, and 
points again to a potential dispute among the States parties to a treaty, 
which can be resolved also by means of a step back of the State who 
has initiated this process. 

 Pursuant to Article 67.2, Article 68 VCLT applies also when the 
provisions of a treaty allow for withdrawal («Any act declaring inva-
lid, terminating, withdrawing from or suspending the operation of a 
treaty pursuant to the provisions of the treaty or of paragraphs 2 and 3 

https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf
http://static.ribo.brill.semcs.net/entries/the-hague-academy-collected-courses/lextinction-et-la-suspension-des-traites-volume-134-ej.9789028603523.417_587#1
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=5338&context=faculty_scholarship
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1577102
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of Article 65 shall be carried out through an instrument communicated 
to the other parties»). But in this case, scholars correctly argue that the 
deadline for the revocation (i.e. the “taking effect” of the communica-
tion) is that of the receipt of such a communication by other parties 
(Capotorti, 571; Tzanakopoulos). It is true that this interval may be ac-
tually short, but the rationale of the revocation is to end uncertainty 
originating from the formal communication by one state that it does 
no longer wish to be a party of a treaty, and nothing else. 

 Looking at international practice, in general withdrawal declara-
tions are not revoked, unless accompanied by conditions, whose ac-
ceptance by the other parties to a treaty may trigger revocation. For 
instance, Norway gave a conditional notice of withdrawal from the 
1946 Washington International Convention for the Regulation of 
Whaling, stating however that its primary objective was the conclu-
sion of a quota agreement between five states engaged in pelagic 
whaling, and should that be achieved prior to 1 July 1962, the notice 
of withdrawal would be “cancelled”. In another remarkable case, 
when in 2002 the US withdrew from the 1972 Anti-Ballistic Missile 
(ABM) Treaty, the US first signalled its conditional intent to withdraw 
in accordance with the provisions of the treaty, and then gave the 6-
month notice required by those provisions. 

 The above practice is consistent with the reasons normally be-
neath a notice of withdrawal, i.e. (a) either to carry out a strategy to 
increase a State’s voice within an intergovernmental organization or 
treaty-based negotiating forum, or (b) as a law-promoting tool: «par-
ticularly given the international legal system’s relatively anarchic en-
vironment, in which surreptitious shirking of treaty obligations is of-
ten plausible, a state’s decision to follow the rules of the game, publi-
cize a future withdrawal, and open itself to scrutiny demonstrates a 
kind of respect for international law» (Helfer 2005, at 1587). In both 
cases, conditioning a withdrawal serves exactly the purpose to achieve 
either of the above goals; and revocation is legitimate and necessary to 
allow the functioning of this “dynamic” mechanism. 

 No doubt that the entire regime summarised above is based on – 
and consistent with – a paramount rule of international treaty law, 
codified also in Article 26 VCLT, under which «[e]very treaty is bind-
ing upon the parties to it and must be performed in good faith». Good 
faith performance mandates that if a State is willing to withdraw from 
a treaty, it must express its good reasons for this, and allow the other 
parties to evaluate whether amendments to the treaty are possible in 
order to overcome the problems evidenced by the intention of a State 
to withdraw from it. Revocation of withdrawal is strictly instrumental 
to the above objectives; and under the pacta sunt servanda principle 
cannot be interpreted to cover additional hypotheses. In fact, when ex-
iting a treaty is merely the «ultimate act of disrespect for international 
rules and institutions» (Helfer 2005, ibidem), then revocation of this 

http://static.ribo.brill.semcs.net/entries/the-hague-academy-collected-courses/lextinction-et-la-suspension-des-traites-volume-134-ej.9789028603523.417_587#1
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1577102
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=683481
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=683481
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exit is no longer serving any plausible or legitimate interest, since it is 
not useful for an «extinction du différend par renonciation» 
(Capotorti, 572). On the other hand, withdrawals are much more 
abundant in international practice than one would expect: apparently, 
1,546 instances of denunciation and withdrawal from 5,416 multilat-
eral agreements were registered with the UN between 1945 until 2004 
(Helfer 2012, at 644). And this also says something about the exist-
ence of a customary rule providing a real resistance of treaties to be 
(partially) terminated, especially if they expressly provide for with-
drawal. 

 This being said, we can now turn to Article 50 TEU, and to the 
specific withdrawal discipline it provides for. In Article 50 TEU revo-
cation of withdrawal is not expressly prohibited; but neither is it ex-
pressly allowed. 

 In essence, withdrawal is an option available to any Member 
State, provided it is done «in accordance with its own constitutional 
requirements» (Article 50.1 TEU). No motivation is needed, nor any 
objection to withdrawal is available for the Union, its institutions or 
any other Member State, unless based on the alleged invalidity of the 
withdrawal for breach of ‘constitutional requirements’ (an apparently 
remote option). The immediate effect of a notification of a Member 
State’s intention to withdraw from the Union is the opening of a nego-
tiation between that State and the Union aimed at «setting out the ar-
rangements for its withdrawal, taking account of the framework for its 
future relationship with the Union» (Article 50.2 TEU). This agree-
ment is meant to replace the existing relationship between the with-
drawing State and the Union. But if no such agreement is found within 
a two-years period (possibly extended if so unanimously decided by 
the European Council and the exiting Member State), then exit occurs 
without any such agreement, and «[t]he Treaties shall cease to apply 
to the State in question» (Article 50.3 TEU). 

 Unlike other treaties, within the EU it is inconceivable to con-
sider exit as an attribute to enhance cooperation among Member 
States, thus entitling any of them to use withdrawal (and it possible 
revocation) as a strategic tool to amend the Treaties. This would be 
inconsistent with the principle of sincere cooperation established in 
Article 4.3 TEU, and with the institutional setting of the EU, charac-
terised by institutions where negotiations and possible amendments to 
the Treaties are done exclusively within the EU. A striking precedent 
has been experienced on occasion of the ‘euro crisis’, in which 
amendments – both internal and external to the EU legal order (such 
as the Fiscal Compact and the ESM Treaty) – have been anyway ne-
gotiated within the European Council, and with the contribution of the 
other EU institutions. 

 By the same token, the UK had been given an option already to 
amend in its favour the existing rules governing the relationship 

http://static.ribo.brill.semcs.net/entries/the-hague-academy-collected-courses/lextinction-et-la-suspension-des-traites-volume-134-ej.9789028603523.417_587#1
http://scholarship.law.duke.edu/faculty_scholarship/2662/
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among EU Members: the (mistaken) Settlement for the United King-
dom within the European Union represented the unique chance for the 
UK to abandon the idea of Brexit. It was rejected by the referendum 
of June 23, and is now irrevocably off the table. Apart from the prob-
able inconsistencies of this Settlement with EU primary law, in any 
event it would be hardly persuasive if, once this chance has been 
missed by the UK, the latter would be still able to notify exit and then 
consider revoking withdrawal from the Union. 

 The rationale of Article 50 seems quite straightforward: the 
Treaty trades a full right to exit with an obligation to negotiate terms 
and conditions of an agreement, whose possible non-achievement 
leads to a “hard exit”. The two-year notice period is instrumental to 
permit both negotiating parties to prepare and discipline the post-exit 
situation, this being consistent with (a) the extreme complexity of 
terminating the membership of a State with the Union, and (b) the 
need of trying to agree on a regime applicable to the millions of indi-
viduals and firms affected by withdrawal. In such a situation, there 
cannot be any room for interpreting the notice period as an interval for 
allowing the withdrawing party to review its position during negotia-
tions, depending on their development or likely outcome. Inter alia, 
this would be tantamount to leave to such party a unilateral say on the 
enormous amount and importance of rights and interests pertaining to 
the situations (a) and (b) above. Moreover, it would bias the negotia-
tions envisaged by Article 50.2 TEU, against the principle of equality 
of arms among negotiating States, the paramount obligation of good 
faith in performing treaties referred to above, and its corollary duty of 
cooperation as described by the ICJ in the Gabčikovo-Nagymaros 
judgment. Besides, the imbalance would be to the detriment of the 
non-withdrawing Member States as well as of the Union, i.e. those 
who will be suffering the exit without being responsible for this. No 
doubt a taste of injustice would be added to this already sad situation. 

 Finally, one must consider that withdrawal does not prevent a 
former EU member to rejoin: under Article 50.5 TEU «[i]f a State 
which has withdrawn from the Union asks to rejoin, its request shall 
be subject to the procedure referred to in Article 49». Again, this pro-
vision arguably sets a clear regime for avoiding that the Union is a re-
volving-door organization. As long as a Member State is in, it is more 
than welcome. But when it decides (to its full liberty, discretion and 
satisfaction) that it wishes to withdraw, then its position becomes 
identical to that of any other candidate to join the Union, and the deci-
sion to have it in depends upon the agreed procedures set by the TEU, 
establishing the agreement of national and EU parliaments, the other 
EU political institutions, and eventually all Member States. 

 On the other hand, if I were wrong about non-revocability of 
withdrawal, then any other Member State would be entitled to threaten 
exit, notify it to the European Council, open negotiations under Arti-

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AJOC_2016_069_I_0001
http://www.icj-cij.org/docket/files/92/7375.pdf
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cle 50.2 and seek to enhance its position within the Union by using 
“strategically” the withdrawal option. Yet, such opportunistic behav-
iour of a Member State to (threaten) exit, with a view to changing 
rules that it previously accepted as binding, would be the end of the 
Union, even prior to be incompatible with numerous fundamental 
principles and provisions of the EU law. 

In order to try to persuade British and EU stakeholders that with-
drawal from the Union by the UK would not be such a disastrous and 
sorrowful decision, many have started suggesting that Brexit would be 
a “Hotel California”-like situation, in which you can check-out any 
time you like, but you can never leave. Revocation of withdrawal 
seems to serve the same purpose. In my humble view, I do not think 
that this should be fostered: the UK has not yet notified its withdraw-
al; behind the curtains of political declarations, it may be possible that, 
within the UK, people are seriously considering to undo Brexit before 
it is formally there. Yet, one should make clear that, once withdrawal 
is notified, it will be a point of no return. This is the only way to per-
mit that such a grave event for Europe will be decided taking full re-
sponsibility therefor, as it must be. 

 
9 December 2016 

  

https://paw.princeton.edu/article/brexit-welcome-britain-hotel-california
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